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1. A DeSoto County jury found David Cleo Parker guilty of rape. Fedling aggrieved, he appedshis

convictionand assertsthe fallowing: (1) the court below should have granted Parker’ smationfor adirected

verdict, request for peremptory ingruction, or his motion for a judgment notwithstanding the verdict; and

(2) his conviction is void because the statute under which he was convicted is uncongtitutiond.

12. Finding no error, we affirm.



FACTS

13. Fifteen-year-old A.B.* was babysitting for thirty-nine-year-old Parker in July 2001, while he went
to work. When Parker returned home around one in the morning, he offered A.B. dcohol, which she
accepted.? Spedificaly, A.B. tedtified that she drank what she thought was vodka and coke in a big cup.
A.B. eventudly got to the point where she could not see teninchesinfront of her face, and she then went
back to abedroom where she attempted to deep. Parker pulled her off the bed, and A.B.’ snext memory
was of waking up naked in Parker’ s bed. Shedid not know what timeit wasand did not remember having
sex with Parker.

f4.  A.B. didnottel anyone about the incident until she discovered she was six months pregnant. DNA
testing showed that the probability that Parker wasthe father of A.B.’s child was 99.996%. Parker was
subsequently indicted on a count of rape under section 97-3-65(4) of the Missssippi Code of 1972 as
amended, which prohibits “sexud intercourse. . . with any person without that person’s consent by
adminigering to such person any substance or liquid. . . as to prevent effectud resstance. . . .” Miss.
CoDE ANN. 8 97-3-65(4)(a) (Rev. 2000). At thecloseof trial, Parker was convicted and sentenced to
thirty years (twenty-five years suspended). Additiona facts follow as necessary below.

ANALY SIS AND DISCUSSION OF THE ISSUES
(1) Sufficiency of the Evidence

5. Parker’ s argument thet the trid court erred in denying his motion for directed verdict, request for
peremptory ingruction, and judgment notwithstanding the verdict is actudly an argument that the evidence

is inauffident to sugtain his conviction. A verdict will only be reversed on appedl for insufficiency of the

The victim'sinitids have been used instead of her namein order to protect her identity.
2 Prior to going to work, Parker gave A.B. a beer.
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evidenceif “the evidence so congdered is such that reasonable and fair-minded jurors could only find the
accused not guilty.” McClainv. State, 625 So. 2d 774, 778 (Miss. 1993) (atingWetz v. Sate, 503 So.
2d 803, 808 (Miss. 1987); Harveston v. State, 493 So. 2d 365, 370 (Miss. 1986); Fisher v. State, 481
S0. 2d 203, 212 (Miss. 1985)). All credible evidencethat supports Parker’ s conviction must be accepted
astrue. Id. After reviewing the record, we find that there was sufficent evidence to support Parker’s
conviction.

T6. Inacasewith somewha amilar factsto this one, agirl dleged that she wasraped by her unde and
later became pregnant as aresult of the assault. Howard v. State, 417 So. 2d 932, 933 (Miss. 1982).
At trid, the victim tegtified as to the nature of the specifics of the assault and offered the fact of her
pregnancy as corroborating evidence that the assault had occurred. 1d. Her uncle was convicted, but on
apped the Mississppi Supreme Court reversed, holding that the pregnancy was insufficient proof of the
identity of the victim'’ srapi st becausethe pregnancy proved only sexua intercourse withsomeone generdly,
not any specific individud. 1d. However, Howard was decided without the benefit of DNA paternity
teding.

q7. Parker, admitting that DNA testing can corroborate argpe victim's testimony as to the identity of
her assailant, urgesusto find that Howard is disinguishable fromhis case because A.B. gave no testimony
that he had unlawful sex with her, and therefore, there is no testimony for the pregnancy to corroborate.
Wedisagree. A.B. testified that she became very drunk and blacked out; when she awoke, shewas naked
in Parker’s bedroom. Although she testified that she did not know whether she had been sexualy

assaulted, it became clear severa months later, when she discovered she was pregnant, that Parker had



sexually assaulted her while she was blacked out.® The subsequent birth and DNA match corroborate the
sexud assault.

118. Parker also assertsthat the State failed to prove anything regarding A.B.’s state of mind or body.
However, A.B. tedtified that (1) she was so drunk she could not see her hand infront of her face, (2) she
attempted to go in another room to deep, (3) she remembered Parker dragging her off a bed, and (4) she
blacked out and remembered nothing until she awoke nudeinParker’ sbedroom. Thesefactsclearly show
that A.B. was rendered mentdly and physicdly unable to resist Parker’s advances. A.B.’s testimony
regarding the effect that the acohol had on her is sufficient to show that it was Parker’ s adminigtration of

acohol that caused A.B. to be unable to res st or consent to his sexua advances:

A. | had like—it was like — I think it was Vodka and Coke. Yesh.

Q. So did he give those to you?

A. Yes, gr.

Q. Do you remember how many you had?

A. One. It waslikea—it was not a Crown Roya cup but just like it, about that
big. ...

Q. Widll, what did that do to you?

A. | got to the point | couldn’t see. Like, | don't know how many. Like about,

probably about ten inchesin front of my face. . . .
Q. What do you remember next?

A. | walked —tried to walk back to the bedroom, and | got in there, and | was like
so drunk | tried to pass out on the bed in the girl’sroom. . . he started dragging

3 There is no evidence that A.B. and Parker had sex on any other occasion.
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me off the bed. And hesaid, “I told you | wasn't lying when | talked to you on
the phone,™* and he started dragging me off the bed.

The jury was reasonable in infarring from this testimony that it was the alcohol Parker gave A.B. that
rendered her unable to resst Parker’ sadvances. Additionaly, wenotethat Parker’ sargument on thispoint
would meanthat no victim of adate-rapedrugcould ever prove her attacker assaulted her, snce she would
be passed out during the actua sexual assault. Such aresult is clearly incorrect.

T9. Parker dso argues that there is no evidence of A.B.’s non-consent to any sexua activities.
However, an unconscious person cannot consent to sexud activity: “It isimpossible for a person who is
unconscious to consent to asexud act. . ..” Trigg v. State, 759 So. 2d 448, 450 (15) (Miss. Ct. App.
2000). When Parker chose to engage in sexud activity with A.B. while she was passed out, he engaged
in sexua contact with her without her consent because it was impossible for her to consent at that time.
Parker asserts that the evidence at trid clearly showed that any contact between hm and A.B. was
consensua. Wefind this characterization of the incident to be unsubstantiated. Although A.B. could not
remember any actua sex act, she testified (in response to a question about whether or not she had told
anyone what happened) that: “I was too scared to say anything.” There is nothing in the record to reflect
that any sexua contact between Parker and A.B. was asked for by A.B. or consented to by her. Her
fedings regarding what she feared might have happened refute Parker’ s assertion that any sexua act was
consensud.

(2) Congtitutionality of Section 97-3-65(4)(a)

“ Earlier inthe day, A.B. had received telephone cdls from Parker inwhichhe said thingslike“Y ou
justwat till 1 get home.” A.B. testified that she believed Parker was talking about sex during these phone
cdls.



110.  Parkerfiledamaotionfor anew tria inwhichhe chalenged the condtitutiondity of Mississppi Code
Annotated section97-3-65(4)(a) (Rev. 2004) onthe bad's of vagueness and ambiguity. Without comment,

the triad court denied the motion. Parker brings forth to this Court his condtitutiona chdlenge® When
reviewing chalenges to the condiitutiondity of a satute, the “party chalenging the condtitutiondity of a
gatute must prove his case by showing the uncongtitutionaity of the statute beyond a reasonable doubt.”

Jones v. State, 710 So. 2d 870, 877 (Miss. 1998) (citing Vance v. Lincoln County Dep't of Pub.

Welfare, 582 So. 2d 414, 419 (Miss. 1991)). Statutes enjoy a strong presumption of vaidity and al

doubts must be resolved in favor of the vdidity of agatute. 1d.

f11. Parker specificaly allegesthat section 97-3-65(4)(8)° is uncondtitutional becauseit is vague. A
gtatute will be found uncongtitutiond for vagueness when the statute “fails to give a person of ordinary
intelligencefair noticethat his contemplated conduct isforbiddenby the statute.” Roberson v. State, 501

S0. 2d 398, 400 (Miss. 1987) (quoting United Sates v. Harriss, 347 U.S. 612 (1954)). A statute will

asobevoid for vaguenesswhereit “encourages arbitrary and erratic arrestsand convictions.” Id. (quoting
Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1972)). Wefind that section 97-3-65(4)(a)

auffidently putsindividuds on notice asto what behavior will congtitute an offense. Thereissmply noway

®> Mississippi Code Annotated section 9-4-3 (Rev. 2002) provides that the Mississippi Supreme
Court sdl retain appeds in cases where “a satute [has been| held uncongtitutiond by the lower court.”
Sincethetrid court did not hold section97-3-65(4)(a) uncondtitutiond, we are authorized upon assgnment
from the supreme court to decide Parker’ s congtitutional issue.

®This section of the Statute reads in full: “Every person who shdl have forcible sexud intercourse
with any person, or who shdl have sexud intercourse not congtituting forcible sexua intercourse or
statutory rape withany personwithout that person’ sconsent by administering to such person any substance
or liqud which shal produce such stupor or such imbecility of mind or weakness of body as to prevent
effectua resstance, upon conviction, shdl be imprisoned for life in the State Penitentiary if the jury by its
verdict so prescribes; and incaseswherethe jury falsto fix the pendty at life imprisonment, the court shdl
fix the pendty at imprisonment in the State Penitentiary for any term as the court, in its discretion, may
determine” Miss. Cobe ANN. 8 97-3-65(4)(a) (Rev. 2000).
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for Parker to reasonably argue that he believed his behavior was legd when he gave A.B. enough acohal
to make her pass out and then proceeded to sexudly assault her while she was unconscious. Thisbehavior
clearly violatesthe statute, and Parker knew or should have known that his conduct was prohibited by the
Satute.

f12.  Parker contendsthat the Satuteisunconditutionaly vague becauseit does not define severd terms.
Specificdly, Parker arguesthat the statute is vague because it falls to define “ substance or liquid.” Wefind
that “substance or liquid” needs no further definition - it means what the statute implies it to mean: any
subgtance or liquid. If someone was administered peanuts or insulin, there would still be aviolation of the
datute if she passed out as aresult of ingesting the peanuts or insulin and was subsequently assaulted.
113.  Parkerfurther arguesthat “administering” isnot defined. However, wefind that an ordinary person
would havefar noticethat givingaminor alarge cup of acohol condtitutes“adminigering.” “Adminigering’
does not requirethat the individud literaly inject the vicimwitha substance or placealiquid inthevictim's
drink. A person of ordinary intelligence would know that giving a young woman enough acohol to make
her pass out condtitutes “administering” for the purpose of the statute.

14. Parker next contendsthat “imbecility of mind” and “weskness of body” are inadequately defined.
We find that those terms need no further explanation because the statute is clear as to their meaning: if a
victim is unable to mentdly or phydcaly resst or consent to an assault, the statute is violated. Parker
cannot reasonably contend that he did not know that when A.B. passed out she was uffering from
“imbedility of mind” or a“weakness of body” or, inthis case, both. In short, although we acknowledgethat
as section 97-3-65(4)(a) is poorly written, we do not find that Parker has proved that the statute is
uncondtitutiondly vague. It isclear from areading of the Satute that the statute isintended to prohibit and

pendize someone who administers to another a substance or liquid that causes the other to be incapable



of consenting or ressting sexud intercourse, and thereafter proceeds to have sexud intercourse with the
incapacitated individud.

115. Parker dso arguesthat section 97-3-65(4)(a) is uncondtitutiond for failing to provide any menta
state requirement. It is true that the statute defines no required mens rea.  However, the evidence
presented at trid was till more than sufficient to show that Parker acted witha crimind menta state when
he knowingly and/or intentiondly gave A.B. large quantities of a cohol whichcaused her to eventudly pass
out and then raped her.

6. THE JUDGMENT OF THE CIRCUIT COURT OF DESOTO COUNTY OF
CONVICTION OF RAPE AND SENTENCE OF THIRTY YEARS WITH TWENTY-FIVE
SUSPENDED AND FIVE TO SERVE IN THE CUSTODY OF THE MISSISSIPPI

DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO THE APPELLANT.

KING, CJ.,,LEE AND MYERS, P.JJ.,BRIDGES, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.



